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Ms.  Eleanor  McKay 
Mississippi  Valley  Collection 
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Memphis,  TN  38152 

Dear  Eleanor: 

This  is  to  notify  you  that  at  the  time 
of  Mr.  Henry  Fowler's  two  interviews  on  April 
22,  1971  for  the  Tennessee  Valley  Authority 
Oral  History  Project  he  was  willing  for  both 
of  his  two  interviews  to  be  released. 

On  Sept.  6,  '74  a  letter  was  written 
asking  his  release  to  be  signed  and  returned 
but  the  letter  was  returned  on  9/18/74  marked 
"unknown". 

Since  Mr.  Fowler  cannot  be  reached,  but 
originally  intended  to  release  his  interviews, 
you  may  use  this  information  as  a  release. 

Sincerely, 


Charles  W.  CrayfSrd" 


An  Equal  Opportunity  University 


THIS  IS  THE  ORAL  HISTORY  RESEARCH  OFFICE  OF  MEMPHIS  STATE  UNIVERSITY.   THIS 
PROJECT  IS  "AN  ORAL  HISTORY  OF  THE  TENNESSEE  VALLEY  AUTHORITY."   THE  PLACE 
IS  NEW  YORK,  NEW  YORK.   THE  DATE  IS  APRIL  22,  1971,  AND  THE  INTERVIEW  IS 
WITH  DR.  HENRY  H.  FOWLER,  FORMERLY  WITH  THE  TENNESSEE  VALLEY  AUTHORITY, 
PRESENTLY  LIVING  IN  NEW  YORK  CITY.   THE  INTERVIEW  IS  BY  DR.  CHARLES  W. 
CRAWFORD,  DIRECTOR  OF  THE  MEMPHIS  STATE  UNIVERSITY  ORAL  HISTORY  RESEARCH 
OFFICE. 

DR.  CRAWFORD:         Mr.  Fowler,  I  suggest  that  we  deal  with  this  inter- 
view mainly  by  questions.   Although  this  is  well- 
recorded  in  Who '  s  Who  and  other  guides,  I  believe  it  would  be  well  to  give 
a  brief  outline  of  your  life  before  becoming  associated  with  TVA ;  including 
where  and  when  you  were  born,  your  education,  and  previous  experience. 
DR.  FOWLER:  I  was  born  in  Roanoke,  Virginia  on  September  5,  1908. 

I  lived  in  Roanoke,  Virginia  through  high  school  and 
college  years,  attending  Jefferson  High  School  in  Roanoke,  and  graduating 
from  Roanoke  College  in  Salem,  Virginia,  a  nearby  town.   I  graduated  from 
college  in  1929  and  entered  the  Yale  law  school  that  fall,  receiving  my  LLB 
degree  in  1932,  returning  to  New  Haven  on  a  Sterling  Fellowship  at  the  law 
school,  and  earned  a  doctor's  degree  —  so-called  Doctor  of  Juridicial  Science 
Degree--in  the  spring  of  1933. 

I  had  as  my  first  job  after  law  school  a  position  with  the  Washington 
law  firm  then  known  as  Covington,  Burling,  Atcheson  and  Shore.   It  is  now 


shortened  to  Covington  and  Burling.   I  worked  there  with  the  firm  for  a 
year,  with  the  understanding  that  at  the  end  of  that  year  I  wanted  to  enter 
into  some  phase  of  the  new  and  very  exciting  developments  that  marked  the 
outset  of  the  administration  of  Franklin  Roosevelt. 

Accordingly,  in  July,  1934,  I  went  to  work  in  the  legal  staff  of  the 
Reconstruction  Finance  Corporation,  pending  the  emergence  of  some  new  and 
exciting  opportunity.   During  the  course  of  my  first  few  months  work  there 
I  was  introduced  by  Thomas  G.  Corcoran,  the  well-known  "Tommy  the  Cork" 
who  was  a  friend  of  mine,  to  his  good  friend,  James  Lawrence  Fly,  who  had 
just  undertaken  the  responsibility  as  General  Counsel  for  the  Tennessee 
Valley  Authority. 

Mr.  Fly  told  me  that  they  expected  very  severe  challenges  to  the 
constitutionality  of  the  Tennessee  Valley  Authority  program  to  be  initiated 
at  any  time,  and  asked  me  if  I  would  like  to  join  the  staff  of  the  legal 
division  of  TVA,  primarily  with  the  thought  in  mind  that  when  and  if  this 
litigation  was  initiated,  this  would  be  my  primary  sphere  of  activity. 
Accordingly,  I  arrived  in  Knoxville  to  take  on  this  new  assignment  in 
September  of  1934,  about  the  time  that  the  famous  case  of  Ashwander  versus 
TVA  was  instituted. 
DR.  CRAWFORD:         Thank  you,  Mr.  Fowler.   Let  me  check  a  few  of  the 

things  that  we  have  as  we  go  along,  and  then  we'll 
proceed  into  some  of  your  casework  there.   In  the  recruiting  for  the  legal 
staff  of  TVA  your  first  acquaintance  with  Mr.  Fly,  I  believe,  came  through 
Tommy  Corcoran,  didn't  it? 
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DR.  FOWLER:  That's  correct. 

DR.  CRAWFORD:  Did  you  know  anything  about  Mr.  Fly  before? 

DR.  FOWLER:  Only  that  he  had  a  very  outstanding  record  as  one  of 

the  leading  trial  attorneys  in  the  Anti-Trust  Division 
of  the  Department  of  Justice  with  a  remarkable  record  of  success  in  trial 
and  appellate  work  in  that  fairly  tough  and  hard-bitten  school,  and  that 
he  had  the  reputation  of  being  knowledgeable  and  expert  in  litigation.   And 
therefore  he  would  be  a  good  senior  in  terms  of  experience  and  knowledge 
to  find  one's  way  around  in  the,  at  that  time,  fairly  mystical  field  of 
constitutional  litigation.   This  was,  you  will  recall,  the  beginnings  of 
the  New  Deal,  and  it  was  anticipated  and  did  develop  that  there  was  a  rash 
of  cases  testing  the  various  New  Deal  laws  which  were  instituted  and  carried 
up  to  the  Supreme  Court.   And,  indeed,  many  of  the  programs  of  the  New  Deal 
were  halted  or  modified,  or  some  of  them  stopped  outright  by  the  lower 
courts  and  affirmed  by  the  Supreme  Court,  leading  to  one  very  interesting 
chapter  of  American  history--the  struggle  between  President  Roosevelt  and 
the  Supreme  Court,  the  so-called  court-packing  effort  which  turned  out  to 
be  a  substantial  figure  as  far  as  the  President  was  concerned.   That  was 
the  general  atmosphere  and  background  in  which  I  came  to  work  for  TVA . 
DR.  CRAWFORD:         Mr.  Fly's  work,  of  course,  is  of  great  importance  in 

building  the  legal  staff  of  TVA,  anticipating  problems 
and  planning  for  the  early  cases.   Still,  it  is  one  in  this  project  in 
which  our  information  is  limited  since  he  was  gone,  of  course,  before  this 
project  did  start.   Do  you  give  him  credit  for  much  of  the  planning  ahead 
for  the  anticipated  constitutional  challenges  to  TVA? 
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DR.  FOWLER:  Oh,  yes.   He  was  the  general,  in  charge,  and  various 

others  were  his  lieutenants  and  sergeants  and  privates. 
Larry  Fly's  contributions  to  the  preparation,  conduct  and  the  successful 
culmination  of  the  constitutional  litigation  surrounding  the  first  four  or 
five  years  of  TVA  can't  be  over-estimated. 
DR,  CRAWFORD:         I  believe  challenges  to  some  of  the  New  Deal  programs 

such  as  the  AAA  and  the  NRA  were  already  underway 
by  this  time.   Did  Mr.  Fly  discuss  the  nature  of  the  constitutional  chal- 
lenges to  TVA  with  you? 
DR.  FOWLER:  Oh,  yes.   That  was  a  part  of  our  initial  conversation 

and  really  was  background  for  my  going  with  the 
Authority,  and  shortly  after  I  arrived  on  the  ground  I  began  immediately 
to  work  on  the  various  phases  of  the  organization  of  the  facts  of  the  case, 
which  was  anticipated  and  shortly  became  a  matter  of  record.   A  good  deal 
of  work  on  memoranda  of  law  was  being  done  by  various  of  us,  but  my  principal 
initial  assignment,  as  I  recall  it,  was  to  be  a  collector  of  the  facts  that 
might  have  a  bearing  on  the  subsidy  relationship  of  the  building  of  the  dams 
and  the  marketing  of  the  power  to  various  constitutional  grants  of  authority 
to  the  federal  government. 

DR.  CRAWFORD:         Do  you  know  why  you  were  selected  for  this  constitu- 
tional work? 
DR.  FOWLER:  No,  I  haven't  the  slightest  idea  except  that  there 

wasn't  very  much  in  the  way  of  experience  existing 
in  the  preparation  of  a  constitutional  trial  on  the  facts,  and  so  starting 
out  with  a  young  fellow,  reasonably  fresh  from  law  school  and  younger  members 
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of  the  staff,  wasn't  as  illogical  as  it  sounds,  particularly  when  we  had 
the  guidance  and  supervision  of  a  highly- trained,  trial  attorney  such  as 
Larry  Fly,  ably  assisted  by  Bill  Fitts,  who  had  also  a  considerable  degree 
of  trial  experience. 
DR.  CRAWFORD:         I  believe  at  the  time  they  were  almost  the  only  two 

attorneys  on  the  staff  with  actual  experience  in  the 
courtroom? 

DR.  FOWLER:  That  probably  is  the  case. 

DR.  CRAWFORD:         You  had  a  very  young  staff.   Obviously  one  of  Mr. 

Fly's  important  works  was  that  of  recruiting  the 
staff  of  the  quality  that  he  did.   Could  you  give  us  some  information  about 
his  techniques  of  recruiting  people?   How  did  he  look  for  them?   What  con- 
tacts did  he  use;  in  what  places  did  he  search? 
DR.  FOWLER:  I  don't  believe  I  can  throw  very  much  light  on  that 

other  than  just  relating  my  own  experience.   An  inter- 
view was  arranged  and  I  went  over  to  visit  with  him,  (I've  forgotten  now 
the  locus  of  our  initial  talks)  and  we  had  a  very  full  and  frank  discussion 
of  what  the  outlook  was,  what  the  nature  of  the  work  would  be  that  I  might 
expect.   It  was  a  very  straight-forward  engagement,  and  I  didn't  have  any- 
thing to  do  with  his  work  in  the  personnel  field,  other  than  as  involved 
in  my  own  case. 
DR.  CRAWFORD:         Of  course,  when  you  did  become  active  in  the  legal 

work  of  TVA  you  met  the  rest  of  the  staff.   When  did 
you  go  to  Knoxville? 
DR.  FOWLER:  In  September,  1934. 


DR.    CRAWFORD: 
DR.    FOWLER: 
DR.    CRAWFORD: 


You  went    almost    immediately,    didn't   you? 

That's    right. 

Was  all  the  legal  staff  working  in  Knoxville  at  that 

time,  or  were  some  of  them  in  Washington? 
DR.  FOWLER:  I  don't  recall,  but  insofar  as  my  recollection  serves, 

it  was  the  intention  at  that  time  to  centralize  and 
localize  the  work  of  the  staff  in  Knoxville,  Tennessee,  and  arrangements 
were  being  made  or  had  been  completed  to  accomplish  that.   So  my  undertaking 
was  to  go  to  Knoxville  and  be  in  residence  there  as  a  part  of  the  staff. 


What  were  your  impressions  of  the  quality  of  the 
legal  staff  as  you  became  acquainted  with  it  in  the 


DR.  CRAWFORD- 

early  period? 

DR.  FOWLER:  Well,  my  impressions  of  the  ones  with  whom  I  worked 

most  closely  in  the  constitutional  litigation  were 
that  they  were  an  extraordinarily  able,  brilliant  group  of  relatively  young 
lawyers,  who  had  had  outstanding  academic  records  and  law  school  achievements 
Many  of  them  had  been  editors  of  the  law  reviews  at  their  various  institu- 
tions—Harvard, Yale,  other  schools  —  and  some  of  them  had  been  served  clerk- 
ships with  justices  of  the  Supreme  Court  or  other  outstanding  justices  such 
as  Judge  Mack  and  Learned  Hand  and  well-known  Federal  judges. 


Why  do  you  think  Mr.  Fly  was  able  to  recruit  such  an 
outstanding  staff  for  a  government  authority  on  such 


DR.  CRAWFORD: 

short  notice? 

DR.  FOWLER:  Well,  because  that  was  the  temper  of  the  times,  the 

increasing  interest  of  the  young  men  and  women  grad- 
uating from  law  schools.   The  work  of  the  federal  government  had  challenged 
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their  imagination  and  their  interest,  and  many  felt  that  it  would  be  a 
proving  ground  for  the  rapid  accumulation  of  some  very,  very  valuable 
experience  in  the  field  of  public  law.   Not  very  many  of  us  had  positive 
notions  about  it  as  a  long-term  career;  indeed,  my  own  approach  in  going 
down  was  that  I  might  spend  a  year  or  two  in  connection  with  this  litigation 
and  then  go  on  to  either  something  else  or  return  to  private  practice  of 
law.   I  didn't  go  into  it  as  a  permanent  career;  had  no  thought  of  making 
it  a  permanent  career.   I  don't  know  what  the  reactions  of  the  others  were. 
You  would  have  to  obtain  that  from  them. 
DR.  CRAWFORD:         Did  you  have  enough  research  material  available  to  do 

your  work  in  Knoxville? 
DR.  FOWLER:  Well,  yes.   There  was  accumulated  for  us  a  very  ade- 

quate law  library  containing  most  of  the  staples  that 
go  into  that,  and  then,  of  course,  for  any  highly  specialized  research,  it 
might  call  for  digging  into  the  records  of  various  cases  that  have  been 
carried  through  the  Supreme  Court,  which  we  did.   And  I  did  a  certain 
amount  of  that.   We  would  come  to  Washington,  go  to  the  Department  of 
Justice  Library  or  the  Supreme  Court  Library  where  you  can,  or  could  at 
that  time,  readily  obtain  the  records  of  the  briefs  and  whatever  papers  of 
record  were  in  all  the  famous  landmark  cases  that  seemed  to  be  relevant  to 
the  litigation. 
DR.  CRAWFORD:         You  had  an  opportunity  then  to  continue  your  learning 

that  you  had  started  in  law  school,  didn't  you? 
DR.  FOWLER:  Well,  that's  the  very  nature  of  law  practice,  partic- 

ularly in  the  field  of  litigation.   You're  always 
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learning  because  every  case  is  somewhat  different  from  the  previous  case 
and  particularly  in  cases  of  the  character  of  Ashwander  versus  the  TVA ; 
and  the  Tennessee  Electric  Power  et.  al.  versus  TVA,  the  second  case. 
Both  cases  are  sufficiently  new;  the  conduct  of  each  one  was  a  learning 
process . 
DR.  CRAWFORD:         About  how  large  was  the  legal  staff  in  your  first 

year  there? 
DR ,  FOWLER:  I  don't  recall  precisely  how  it  was.   It  wasn't  very 

large,  but  I  would  hesitate  to  guess  a  number  because 
we  had,  in  addition  to  the  area  I  was  concerned  with,  members  of  the  staff 
working  actively  in  the  land  condemnation  —  the  condemnation  of  various  prop- 
erties in  connection  with  the  building  of  Norris  Dam  and  Wheeler  Dam  and  the 
other  projects.   Joe  Swidler,  for  example,  and  perhaps  one  or  two  others 
were  working  actively  on  negotiating  contracts  for  the  sale  of  electricity 
and  the  working  out  of  the  various  elements  of  those  contracts  which  were 
basic  to  the  long-term  marketing  and  disposition  program  of  TVA.   Then  there 
were  other  people  who  were  concerned  with  the  agricultural  phase  of  the 
program—Robert  Sessions,  working  with  Dr.  Harcourt  Morgan  in  the  fertilizer 
production  disposal  arrangement.   So  there  was  a  variety  of  work  going  on 
in  addition  to  this  hard  core  of  constitution  litigation. 
DR.  CRAWFORD:         Did  the  attorneys  working  for  the  legal  department 

at  that  time  seem  to  represent  any  particular  legal 
background  in  terms  of  areas  in  the  nation,  law  schools,  and  so  forth? 
DR.  FOWLER:  No,  there  was  a  pretty  broad  cross  section  in  view 

of  the  character  of  the  various  types  of  work  that  I 
have  mentioned.   I  would  say  those  of  us  assigned  to  the  constitutional 


litigation  were  primarily  products  of  Harvard  Law  School  and  Yale  Law  School. 
Some  of  us  were  from,  as  in  my  own  case,  the  South,  and  a  large  part  of  my 
motivation  and  interest  in  going  with  TVA  was  I  thought  it  embodied  a  pro- 
gram for  regional  development  of  a  large  area  of  the  region  of  the  country 
to  which  I  was  emotionally  attached,  and  that  it  would  be  an  opportunity 
to  make  a  very  positive  contribution  to  the  economic  development  of  the 
area.   I  don't  think  that  was  perhaps  the  motivation  of  the  others  who  had 
been  born,  raised  in  the  East  or  Middle  West.   They  would  have  to  tell  you 
what  their  own  reasons  were  for  going  with  TVA. 


TVA,  of  course,  was  well  known  by  that  time.   I 
suppose  you  had  followed  the  development  of  it  from 


DR.  CRAWFORD: 

the  early  reports. 

DR.  FOWLER:  Yes,  it  had  been  very  well  covered  in  all  the  nation's 

press  and  magazines,  and  was  an  object  of  a  great 
deal  of  comment  and  controversy,  being  under  severe  attack  from  the  very 
beginning  by  those  who  felt  that  at  least  some  parts  of  the  program  would 
be  an  invasion  of  the  rights  of  the  established  power  companies  in  the  area. 
DR.  CRAWFORD:         When  did  you  come  into  contact  with  David  Lilienthal? 

Did  he  help  in  recruiting  people  for  the  legal  depart- 
ment?  I  know  that  was  placed  under  his  jurisdiction  in  the  Board  division 
of  the  Authority. 
DR.  FOWLER:  I  don't  know  the  working  relationship  and  arrangements 

between  Mr.  Lilienthal  and  Mr.  Fly  at  that  time.  Of 
course  I  met  him  shortly  after  my  arrival  in  Knoxville  and  have  always  had 
very  pleasant,  constructive  and  good  relationships  which  continue  up  until 
the  present  day. 
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DR.  CRAWFORD:         When  and  where  had  you  met  Tommy  Corcoran? 
DR.  FOWLER:  I  had  met  Tommy  Corcoran  in  Washington  a  year  before 

when  I  first  was  in  Washington  considering  what  I 
would  do  after  law  school.   I  met  him  socially  at  the  time  and  told  him 
that  rather  than  going  with  a  government  agency  first,  I  wanted  to  go  with 
a  private  law  firm  that  had  a  good  cross  section  of  corporate  law  practice 
so  that  I  could  see  the  entire  scene,  and  we  were  in  touch.   He,  as  a  matter 
of  fact,  introduced  me  to  Mr.  Burling,  who  is  a  great  friend  of  his,  and 
that's  why  I  went  with  Covington,  Burling,  Atcheson  and  Shore. 
DR.  CRAWFORD:         In  the  short  time  that  you  were  with  the  law  firm 

Covington,  Burling,  and  others,  what  sort  of  work 
did  you  do? 
DR.  FOWLER:  Well,  the  general  practice  involved  the  relationships 

between  major  corporations  and  trade  associations 
in  the  country,  and  the  emerging  patterns  of  government  regulation  embodied 
in  the  NRA,  the  AAA  and  similar  administrative  agencies.   This  was  what  we 
would  call  administrative  law  prac tice--corporate  administrative  law  practice-- 
in  Washington,  which  is  typical  today,  I  would  say,  of  the  major  law  firms 
in  that  area,  and  of  course,  is  participated  in  to  some  extent  by  corporate 
law  firms  all  over  the  country. 
DR.  CRAWFORD:         Was  this  a  field  of  law  that  you  selected  yourself, 

or  did  you  simply  do  what  was  needed  by  the  firm? 
DR.  FOWLER:  Well,  what  I  was  doing  was  rather  typical  of  what 

everybody  in  the  firm  was  doing.   It  was  small  at 
that  time--only  about  seventeen  lawyers  —  although  it  was  the  largest  firm 
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in  Washington.   And  it  gave  one  the  opportunity  to  see  that  type  of  law  in 
a  corporate  practice  in  the  administrative  law  field,  I  think,  at  its  best. 
And  since  I  was  the  youngest  man  in  the  office  I  found  myself  working  for 
many  different  partners  on  many  different  topics,  and  sometimes  on  Saturday 
morning  it  was  hard  to  know  just  how  to  allocate  one's  time. 

Perhaps  I  might  take  off  into  my  initial  work  with  the  Ashwander  case, 
since  that  was  the  main  thrust  of  my  early  activity  there.   I  do  not  have 
available  here  in  New  York  the  books  and  records  which  would  refresh  my 
recollection  and  make  it  far  more  accurate  than  it  is  sitting  here  without 
them.   The  various  books  and  records  that  I  was  privileged  to  retain  from 
that  litigation  would  throw  a  great  deal  of  light,  and  I  suppose,  additional 
accuracy  to  some  of  the  things  that  I  am  going  to  say.   So  I  am  really 
speaking,  and  I  put  in  this  caveat  without  having  refreshed  my  recollection 
by  any  recent  access  to  those  briefs  and  materials  and  without  having  many 
of  the  very  fundamental  trial  records  that  are  undoubtedly  in  the  archives 
at  TVA. 

But  to  begin,  I  think  perhaps  during  the  early  weeks  of  my  stay  there 
I  was  permitted  and  instructed  by  Larry  Fly  to  let  my  imagination   roam  as 
to  all  of  the  kinds  of  facts  and  evidence  of  an  engineering  nature  or  any 
other  variety  that  might  be  relevant  to  a  trial  of  the  constitutional 
issues  that  we  anticipated  would  be  raised  when  the  Ashwander  case  was  filed, 
Actually  I  think  the  case  was  filed  and  we  had  a  copy  of  the  complaint  and 
could  see  the  general  thrust  of  the  attack  shortly  after  my  arrival  there. 
I  examined  these  facts  and  thought  about  the  nature  of  the  preparation,  of 
course,  with  the  various  memoranda  of  law  that  had  been  prepared  by  other 
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members  of  the  staff,  and  then  did  my  own  thinking  about  some  of  those 
memoranda  of  law  and  went  back,  you  might  say,  to  the  basic  element-- 
namely  the  Constitution  itself--and  studied  it  very  carefully  and  many  of 
the  leading  cases  that  interpreted  or  implied  the  most  pertinent  provisions 
that  seemed  to  be  relevant. 

Now,  one  can  never  carefully  assess  one's  own  originality  and  contri- 
butions, but  at  least  in  my  own  mind,  one  of  my  principal  contributions 
was  to  begin  to  look  at  this  case  not  only  as  one  involving  the  right  of 
the  federal  government  to  improve  navigation  and  to  dispose  of  the  electri- 
city or  the  power  that  would  be  generated  at  a  dam,  but  to  view  certain 
other  provisions  in  addition  to  the  commerce  clause  as  having  real  relevance 
to  the  constitutionality  of  the  Authority.   For  example  I  felt  that  the 
national  defense  clause  of  the  Constitution  was  quite  relevant.   And  although 
this  view  was  not  entirely  shared  or  sympathized  with,  I  think,  by  some  of 
my  colleagues,  recalling  the  Muscle  Shoals  properties,  including  the  dam 
at  Muscle  Shoals  and  the  power  at  Muscle  Shoals,  which  was  actually  the 
power  that  was  then  being  marketed  and  disposed  of  in  the  Northern  Alabama 
area,  which  was  the  immediate  thrust  of  the  Ashwander  case,  it  seemed  to 
me  that  the  right  of  the  federal  government  to  initially  build  the  Muscle 
Shoals  property  as  a  part  of  the  provisioning  of  World  War  I  was  highly 
relevant.   Therefore,  I  began  to  try  and  learn  as  much  as  I  could  about  why 
the  Muscle  Shoals  Dam  was  built,  what  the  power  was  used  for  in  making 
nitrate  explosives--what  those  explosives  had  to  do  with  conduct  of  World 
War  I--and  the  various  ways  in  which  the  Wilson  Dam  and  the  Muscle  Shoals 
properties  were  related  in  their  beginnings  to  national  defense  and  in 


13 
what  ways  the  continued  maintenance  during  that  period  and  now  the  incor- 
poration of  those  properties  in  the  Tennessee  Valley  Authority  project  and 
the  marketing  of  power  from  Muscle  Shoals  could  be,  in  effect,  related  to 
the  national  defense  provisions  of  the  Constitution. 

Secondly,  I  was  interested  in  a  provision  in  the  Constitution  which 
was  over  Article  IV  as  distinct  from  the  clauses  having  to  do  with  commerce 
and  national  defense,  which  were  in  a  previous  article.   A  provision  in 
Article  IV,  or  later  in  the  Constitution  (I  won't  get  it  out  now  and  check 
its  exact  place,  but  it's  much  further  on)  provided  something  to  the  effect 
that  Congress  should  have  the  power  to  dispose  of  property  owned  by  the 
government  and  make  needful  rules  and  regulations  concerning  the  disposition 
of  that  property.   And  it  struck  me  that  if  one  could  conceptually  demon- 
strate that  the  building  of  the  dam,  which  concentrated  the  kinetic  energy 
and  mated  the  basis  for  electric  power,  that  this  concentration  of  energy 
and  creation  of  power  was  the  property  of  the  federal  government  and  there- 
fore the  Congress  would  have  the  authority  and  the  power  under  the  property 
clause  of  the  Constitution  to  acquire  the  transmission  lines  and  make  the 
contract  that  would  be  necessary  to  assure  a  sensible,  widespread  disposi- 
tion of  its  property  on  reasonable  terms  and  reasonable  conditions  that 
would  avoid  a  monopoly  of  the  use  of  that  property  and  spread  the  benefits 
of  the  disposition  of  that  property  as  wide  as  possible.   Most  of  the  cases 
that  I've  found  having  to  do  with  property  of  the  federal  government-- the 
forest,  the  land  and  so  forth--seem  to  breed  that  type  of  attitude  that  it 
was  the  responsibility  of  the  Congress  to  avoid  monopoly  and  the  disposi- 
tion of  government-owned  property  and  to  assure  a  widespread  disposition 
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of  the  benefits.   Therefore,  if  we  could  cross  the  intellectual  hurdle  of 
making  the  power  created  by  the  building  of  the  dam  belong  to  the  authority 
that  built  that  dam,  i.e.,  the  federal  government,  then  the  federal  govern- 
ment would  have  authority  under  the  property  clause  to  treat  the  power  as 
property  and  to  make  the  various  arrangements  that  were  being  made  in 
Northern  Alabama  and  were  the  subject  of  the  initial  challenge  in  the 
Ashwander  case. 

Well,  from  what  I  have  said,  you  can  see  that  the  preparation  of  the 
facts  involved  a  good  deal  of  concern  with  the  engineering  facts  on  the 
relationship  of  the  Muscle  Shoals  Dam  and  the  Tennessee  Valley  Project  as 
it  was  then  envisaged  to  the  improvement  of  navigation,  to  flood  control, 
and  also  to  the  national  defense.   Then  what  was  the  nature  of  the  authority 
granted  to  make  a  widespread  disposition  of  the  electric  energy  that  was 
available  at  the  Muscle  Shoals  plant  and  would  become  available  at  the 
other  dams--Wheeler  Dam,  Norris  Dam,  and  others  that  were  envisaged  as  part 
of  the  project. 

That  was  the  most  fundamental  substantive  area  of  preparation.   It 
meant  talking  with  the  engineers;  it  meant  talking  with  the  hydraulic 
engineers  who  were  concerned  with  the  navigation;  it  meant  working  with 
Hayden  Aldridge,  who  envisaged  this  as  a  beginning  of  making  the  entire 
Tennessee  River  navigable  with  a  nine-foot  channel,  and  what  that  would  do 
for  commerce.   In  reality,  it  meant  talking  with  the  engineers  about  what 
the  real  flood  control  capabilities  of  these  dams  would  be,  depending  upon 
how  they  were  built  and  whether  you  could  combine  both  navigation  and  flood 
control  consistently  in  the  same  project;  how  you  could  operate  the  project 
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to  achieve  both  of  those  objectives.   It  meant  going  up  to  the  War  Department 
and  interviewing  those  that  were  responsible  for  the  industrial  prepared- 
ness of  the  program.   Mind  you,  this  was  1934  and  it  was  a  fairly  peaceful 
time,  so  this  is  a  pretty  stale  subject  but  I  did  spend  a  very  great  deal  of 
time  working  with  the  various  experts  that  wanted  to  determine  in  these 
three  fields.   Now  that  was  the  main  subsidy  variant  of  preparation  which  I 
was  engaged  in  in  the  fall,  leading  up  to  the  point  where  the  trial  actually 
began,  I  think,  in  the  following  winter  of  1935.   I've  forgotten  the  dates 
now,  but  the  trial  began  in  Birmingham  some  months  thereafter. 
DR.  CRAWFORD:         Were  you  there  during  the  trial? 
DR ,  FOWLER:  Oh,  yes.   I  was  very  much  there  during  the  trial 

because  I  was  the  bag  boy,  and  we  had  to  bring  in  all 
of  our  books  and  records  and  factual  materials  and  materials  that  we  had 
worked  on  in  preparing  the  witnesses  for  trial  and  the  factual  materials 
that  would  be  available  to  Mr.  Fly,  and  the  benefits  in  conducting  the 
cross-examination  of  the  other  witnesses,  and  in  the  supporting  materials 
that  would  be  used  in  connection  with  the  expert  testimony  in  which  we 
planned  as  a  result  of  these  researches  and  discussions  to  put  on. 

I  might  say  that  there  was  one  brief  period  in  which  I  was  doing  some- 
thing else,  although  it  was  a  key  part  of  the  litigation.   There  was  a 
motion  for  a  temporary  injunction  to  stop  the  building  of  the  transmission 
lines,  to  stop  the  making  of  a  contract,  pending  the  trial  and  termination 
of  the  case.   It  was  my  mission  to  go  to  northern  Alabama  and  collect 
evidence  in  the  form  of  affidavits  from  various  public  officials  that  would 
have  a  bearing  that  the  damage  done  to  the  defendants,  in  event  of  the 
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issuance  of  such  a  temporary  injunction  would  far  outweigh  the  damage  that 
would  occur  to  the  plaintiffs  in  allowing  the  work  to  continue.   And  I 
must  have  collected  twenty  or  thirty  affidavits  over  a  period  of  a  week  or 
ten  days  in  visiting  in  Florence  and  Tuscumbia  and  the  various  areas  that 
were  the  initial  contracting  parties  —  the  cities,  towns,  and  bodies  that 
were  the  initial  contracting  parties  —  to  buy  the  electric  energy  from 
Wilson  Dam. 

The  actual  trial  itself,  as  history  records,  took  place  in  Birmingham, 
Alabama,  with  Judge  Grubb,  the  federal  judge,  in  charge.   I  have  very  fond 
recollections  of  Judge  Grubb.   He  was  an  elderly  gentleman,  and  thought  to 
be  one  of  the  more  trusty  and  tough  judges  of  that  time  and  generally  thought 
not  to  be  sympathetic  to  new-fangled  notions  such  as  the  TVA.   But  I  found 
him  always  a  very  fine  gentleman,  and  what  drew  us  together  was  the  one 
aspect  of  the  trial. 

I  decided  that  with  all  this  complicated  engineering  and  technical  tes- 
timony involving  fields  that  seem  to  be  somewhat  remote  from  the  actual 
cases  of  the  time,  and  knowing  that  experts  can  be  very  long-winded  and  dull 
in  some  of  their  presentations,  I  decided  that  we  would  try  to  boil  down 
all  of  the  key  testimony  from  the  expert  witnesses  into  a  series  of  charts 
which  would  be  introduced  as  exhibits  in  connection  with  the  testimony  of  a 
given  individual.   So  with  the  assistance  of  some  very  able  and  capable 
people  in  the  display  section  of  TVA— Forrest  Allen  notably— we  worked  very, 
very  painfully  to  take  the  views  and  the  anticipated  fact— the  testimony 
that  would  come  from  the  expert  witnesses—and  working  with  them  at  very 
close  range  to  try  to  capsulize  the  main  points  of  what  they  expected  to  say 


17 
into  a  series  of  charts.   Judge  Grubb  seemed  to  enjoy  these  charts  and 
every  morning  when  I  would  come  in  before  everybody  else  arrived  with  all 
of  the  books  and  various  papers  and  files  and  records  and  whatnot  for  the 
day's  effort,  during  the  period  when  we  were  putting  on  our  testimony,  I 
would  go  up  and  hang  a  few  charts  on  the  rack  and  the  Judge  would  always 
say,  "Well,  now  have  you  got  some  pretty  colors  for  me  today,  Mr.  Fowler?". 
And  a  good  deal  of  that  trial,  as  the  record  will  show,  was  centered  around 
the  charts  and  the  photographs  and  the  visual  aids,  you  might  say,  to  engi- 
neering and  technical  testimony. 
DR.  CRAWFORD:         Was  that  relatively  new  at  the  time?   Had  you  learned 

that  in  law  school? 
DR.  FOWLER:  No,  I  hadn't  learned  it  in  law  school,  and  I  don't 

know  how  new  it  was,  but  it  was  sufficiently  new  and 
novel  to  excite  a  certain  amount  of  interest  by  the  various  lawyers  who  came 
in  to  observe  the  proceedings,  and  indeed  to  our  own  staff.   And  ultimately 
these  charts  became  very  key  elements  as  an  appendix  to  the  briefs  that 
were  filed  in  the  Circuit  Court  of  Appeals  and  the  Supreme  Court  because  they 
tended  to  give  the  reviewing  judges  an  opportunity  to  visualize  what  this 
long,  thick  record  of  testimony,  which  had  been  boiled  down,  of  course 
later,  tended  to  show. 
DR.  CRAWFORD:  You  took... 

DR.  FOWLER:  Let  me  say  that  this  was  a  very  fundamental  part  of 

this  case  because,  as  no  doubt  others  have  observed 
and  the  record  of  the  case  will  show,  the  Ashwander  case  was  really  decided 
and  determined  on  the  findings  of  facts  that  Judge  Grubb  made  after  the 
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trial  was  completed.   Now  Judge  Grubb  decided  on  the  law  that  the  TVA  was 
unconstitutional,  but  Judge  Grubb  found  as  a  matter  of  fact--in  his  findings 
of  fact  that  we  submitted  and  argued  that  he  should  find--he  found  the  facts 
on  which  the  Supreme  Court  reversed  the  Circuit  Court  of  Appeals.   And  then 
also  the  Supreme  Court  ruled  that  injunction  requested  should  be  denied  and 
that  the  Tennessee  Valley  Authority  had  the  power  to  dispose  of  the  elec- 
tric energy  created  at  Muscle  Shoals  and  acquire  the  transmission  facilities 
and  make  the  contracts  that  would  be  necessary  and  useful  in  assuring  a  wide- 
spread disposition  of  this  power  throughout  the  area  in  such  a  way  as  to 
avoid  a  monopoly  at  the  dam  itself.   In  effect,  the  court  upheld  the  consti- 
tutionality of  the  Muscle  Shoals  property  and  the  authority  of  the  government 
to  do  these  things,  more  or  less  reserving  judgement  on  the  ultimate  consti- 
tutionality of  the  total  Tennessee  Valley  Authority,  which  was  tested  sub- 
sequently and  gave  rise  to  the  so-called  Eighteen  Companies  (T-E-P)  Case, 
et  al.  versus  TVA  et  al.   Now  that  case,  of  course,  gets  us  to  another 
phase,  and  that  was  decided  on  a  more  procedural  and  a  different  doctrine 
of  law. 
DR.  CRAWFORD:         You  took  a  very  broad  view  of  this  defense  from  the 

beginning.   Did  that  help  in  establishing  the  consti- 
tutionality?  You  assembled  a  great  deal  of  information  concerning  all  phases 
of  TVA. 

DR.  FOWLER:  Well,  I  don't  want  this  to  sound  anything  like  a  one- 

man  job.   I  was  working  as  a  member  of  a  team,  as  a 
member  of  the  staff,  under  the  general  direction  always  of  Fly,  and  I  would 
go  to  him  with  these  outlines  of  the  various  types  of  facts  that  I  thought 
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we  were  going  after.   It  was  my  job  to  kind  of  dig  and  to  sow  over  the  land- 
scape and  to  pull  out  what  I  thought  might  be  relevant,  then  weigh  that 
against  the  various  memoranda  law  and  then  go  to  him  and  say,  "These  are 
some  of  the  things  I  think  we  ought  to  do,"  and  then  he  would  make  the 
necessary  arrangements  with  the  engineers,  or  with  the  experts  or  write 
letters  to  the  War  Department  to  give  me  access  to  the  colonels  and  generals 
up  there,  and  in  general  give  a  pretty  closely  hauled  supervision  to  what 
I  was  doing. 

Don't  get  the  impression  at  all  that  Larry  Fly  would  just  turn  a  young 
fellow  loose  to  roam  at  will.   I'd  come  in  and  check  quite  regularly  with 
him  as  to  what  I  was  doing  and  get  his  suggestions  and  get,  of  course,  the 
suggestions  from  all  my  other  colleagues  as  to  what  might  be  the  possible 
areas  of  testimony  that  we  should  have  ready  for  our  side  of  the  case  and 
what  facts  we  should  try  to  gather  in  order  to  enable  Mr.  Fly  and  Mr.  Fitts 
to  conduct  a  competent  and  effective  cross-examination  of  any  testimony 
that  we  could  anticipate  from  the  bill  of  complaint  and  the  various  papers 
in  the  case  as  coming  from  the  other  side. 

DR.  CRAWFORD:         You  did  drill  one  another  on  the  materials,  didn't  you? 
DR.  FOWLER:  Well,  no,  we  exchanged  views  between  various  members 

of  the  legal  staff  as  to  what  areas  of  fact  would  be 
relevant  and  important,  and  there  were  differences  of  view  as  to  the  relative 
importance  of  various  of  these  areas  of  fact.   Some  people  thought,  for 
example,  that  a  lot  of  the  facts  and  testimony  having  to  do  with  TVA  soil 
erosion  program,  because  of  the  relationship  of  soil  erosion  ultimately  to 
flood  control,  was  kind  of  far  out,  and  maybe  it  was  far  out,  but  some 
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people  didn't  think  that  the  defense  testimony  had  too  much  relevance  at  the 
time--that  the  real  part  of  the  problem  was  navigation.   So  we  had  obviously 
different  evaluations  of  what  was  important.   But  the  idea  was  not  to  leave 
anything  out  that  might  result  in  a  finding  of  fact,  that  when  the  Supreme 
Court  ultimately  weighed  the  questions  of  law,  it  might  influence  the  court's 
decision  that  these  activities  that  were  being  challenged  were  substantially 
related  to  the  constitutional  authority  granted  the  federal  government 
under  the  Constitution.   Now  in  working  with  the  witnesses,  we  had  (I  think 
as  I  look  back  on  it)  lots  of  exchanges  with  the  witnesses,  probing  them 
with  various  questions,  and  suggesting  various  areas  that  they  might  further 
inquire  into  with  their  expertise.   And  in  a  preparation  of  a  trial  of  that 
sort  of  expert  testimony,  you  go  over  the  ground  to  be  covered  very  thoroughly 
with  the  witness.   You  work  with  him  in  preparing  the  various  exhibits  and 
you  work,  as  I  have  indicated,  with  him  in  translating  that  exhibit  material 
into  the  kind  of  summary  chart  —  testimony  which  the  charts  embodied.   So 
it's  a  long,  laborious  working  process,  requiring  a  lot  of  team  work  in 
exchange. 
DR.  CRAWFORD:         Did  you  anticipate  the  power  company's  case?   Did 

they  surprise  you  with  any  part  of  theirs? 
DR.  FOWLER:  I  don't  recall.   I  would  have  to  refresh  my  recollec- 

tion by  going  to  the  records.   There  was  an  extremely 
able  attorney  conducting  the  litigation,  Mr.  Forney  Johnston  of  Birmingham, 
who  is  one  of  the  outstanding  attorneys  in  the  country—a  very  experienced 
man,  very  brilliant  man,  very  able  man— and  I'd  be  surprised  that  if  after 
a  review  of  the  records,  I  didn't  come  to  the  conclusion  that  Mr.  Johnston 
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brought  some  things  out  that  none  of  us  anticipated,  or  certainly  had  some 
lines  of  argument  because  he  was  a  brilliant  lawyer.   And  I  don't  know  that 
we  were  all  that  completely  prepared  for  him,  but  certainly  no  effort  was 
spared  and  the  findings  of  fact  that  I  have  indicated  that  Judge  Grubb 
made  did  reflect  the  direct  testimony  that  we  put  on,  most  of  which  stood 
up  pretty  well  under  cross-examination. 

Perhaps  an  illustration  of  one  of  the  key  things  is  that  some  of  us 
anticipated  at  that  time  that  the  Supreme  Court,  when  the  matter  reached 
it,  would  not  want  to  rule  on  the  entire  constitutionality  of  the  entire 
Tennessee  Valley  Authority,  which  was  only  in  its  embryonic  form  at  that 
time.   Courts  very  often  like  to  stick  to  what  they  call  the  narrowest 
area  of  the  case,  so  a  good  deal  of  the  strategy  that  was  involved  in  the 
preparation  of  the  case  was  providing  facts  of  record  that  would  enable  the 
Supreme  Court  to  narrow  its  decision  simply  to  the  Muscle  Shoals  properties 
and  their  validity  and  the  validity  of  the  government's  building  and  acqui- 
sition of  those  properties,  rather  than  the  Tennessee  Valley  project  as  a 
whole.   And  as  one  of  the  key  facts  that  was  brought  out  was  a  very  simple 
fact,  a  very  obvious  fact,  and  indeed  I  don't  think  Mr.  Johnston  attempted 
to  cross-examine  because  he  either  didn't  think  it  was  important  or  he  chose 
not  to  build  it  up  by  making  it  important  —  engineering  testimony  that  there 
was  sufficient  power  in  the  Muscle  Shoals  Dam  (Wilson  Dam)  to  service  for 
the  foreseeable  future  the  areas  in  northern  Alabama  serviced  by  the  trans- 
mission lines  we  were  buying  from  the  Alabama  Power  Company.   In  other  words, 
if  there  was  enough  power  in  the  Wilson  Dam  to  take  care  of  the  properties 
whose  acquisition  was  being  challenged  in  the  contracts  that  were  being 
challenged  in  this  case,  and  therefore  without  finding  a  fact  based  on  that 
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engineering  testimony,  we  were  able  to  ask  the  Supreme  Court  to  narrow  its 
decision  and  its  conclusions  simply  to  the  constitutionality  of  the  Muscle 
Shoals  project  and  the  right  of  the  government  through  its  delegate  agency, 
the  Tennessee  Valley  Authority,  to  acquire  properties  and  make  contracts  to 
assure  a  disposition  of  that  property  of  the  federal  government  existing  in 
the  power  generated  at  Wilson  Dam. 
DR.  CRAWFORD:         Had  your  discovery  or  your  use  of  this  constitutional 

provision  about  the  disposition  of  property  been  antic- 
pated  by  the  power  companies? 
DR.  FOWLER:  I  don't  know.   Of  course,  it  became  fairly  obvious,  I 

guess,  in  some  of  the  exchanges  that  occurred  even 
prior  to  the  trial,  and  it's  hard  for  me  to  say  whether  they  had  anticipated 
it  or  not.   I  would  rather  assume  that  this  didn't  come  as  any  great  surprise 
at  the  time  of  the  trial  because  of  much  of  what  had  gone  on  prior  to  that 
time. 
DR.  CRAWFORD:         Did  you  anticipate  that  you  might  have  to  take  the  case 

to  the  Supreme  Court? 
DR.  FOWLER:  Oh,  yes.   We  always  assumed  that  this  was  the  kind  of 

fundamental  litigation  that  would  ultimately  end  up  in 
the  Supreme  Court  and  that  therefore  the  trial,  in  our  view,  should  be  pri- 
marily directed  at  obtaining  the  findings  of  fact  that  we  wanted;  that  the 
views  of  the  law  of  the  trial  judge  would  not  be  determinative,  but  his 
views  of  the  facts  might  be  determinative,  so  our  concentration  (and  this 
was  Larry  Fly's  great  strategy  and  contribution)  that  he  would  keep  boring 
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in  on  me  and  all  the  rest  of  the  staff,  and  I  can  hear  him  now:   "What  we 
want  to  get  here  are  the  findings  of  fact  that  support  our  case.   Don't 
worry  too  much  about  what  the  judge  decides  on  the  law.   Of  course  we  would 
prefer  to  have  him  decide  with  us."   It  would  have  made  life  easier  and 
simple  and  more  pleasant,  but  the  real  crux  of  the  problem  was  getting  the 
findings  of  fact. 
DR.  CRAWFORD:         Do  you  know  if  the  power  companies  approached  it  in 

the  same  way--if  they  concentrated  on  findings  of 
fact  as  well? 
DR.  FOWLER:  You  see,  in  this  litigation  the  plaintiffs  were  stock 

holders  of  the  Alabama  Power  Company  and  not  the  power 
company.   Now  there  was  a  general  supposition  that  the  power  company  was 
quite  sympathetic  and  certainly  not  antagonistic  to  the  plaintiff's  case, 
but  Mr.  Johnston  was  the  attorney  for  the  plaintiffs,  and  the  plaintiffs 
were  so-called  minority  stockholders  of  the  Alabama  Power  Company.   So  it's 
the  stockholders  whose  views  your  question  would  be  relevant  to.   I  don't 
know  what  their  attitudes  were. 
DR.  CRAWFORD:         After  the  completion  of  this  case  you  were  away  from 

TVA  for  a  while,  weren't  you? 
DR.  FOWLER:  Well,  I  should  go,  before  moving  on  to  that  phase,  to 

point  out  that  the  Circuit  Court  of  Appeals  (this  case 
was  appealed  to  the  Circuit  Court  of  Appeals  of  the  circuit)  in  connection 
with  the  argument  of  that  case,  before  the  Fifth  Circuit  in  Atlanta,  a  very 
important  development  occurred;  namely  the  entry  into  the  litigation  at  the 
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request  of  Mr.  Fly  of  Mr.  John  Lord  0' Brian,  then  a  private  attorney  with 
outstanding  national  reputation  who  had  his  own  firm  in  Buffalo,  New  York. 
Mr.  O'Srian  came  to  us  as  a  participating  attorney--not  full  time;  this  was 
a  case  he  was  taking  on--and  entered  actively  into  the  preparation  of  the 
brief  and  in  fact  made  the  principal  argument  in  the  Court  of  Appeals  in 
Atlanta.   And  his  contributions  to  the  subsequent  victory,  not  only  in  the 
Fifth  Circuit,  but  in  the  Supreme  Court  and  in  the  preparation  and  conduct 
of  the  Eighteen-Power  Company  Case  that  came  later,  were  of  course,  along 
with  Mr.  Fly's  generalship  and  contribution,  I  thought  the  major  factors 
in  the  successful  conduct  of  that  constitutional  litigation. 

We  had  a  auestion  of  whether  or  not  we  would  go  directly  from  the 
trial  court  to  the  Supreme  Court  or  go  from  the  trial  court  to  the  Circuit 
Court  of  Appeals.   Larry  Fly  was  very  wise  in  insisting  that  we  go  a  step 
at  a  time--that  we  go  to  the  Circuit  Court  of  Appeals  rather  than  hop  to 
the  Supreme  Court.   There  was  some  criticism  in  the  Senate,  I  think,  if  my 
recollection  serves  me  right,  by  the  then  Senator  Hugo  Black  that  we  ought 
to  have  gone  directly  to  the  Supreme  Court  and  get  this  judge  reversed 
straight  away,  but  Fly  felt,  as  I  recall  it,  that  it  would  be  better  to  have 
this  Fifth  Circuit  hear  the  case  and  he  also  had  a  hunch  that  some  of  the 
New  Deal  legislation  that  would  hit  the  Supreme  Court  was  going  to  be 
declared  unconstitutional.   And  he  seemed  to  have  the  kind  of  stomach 
feeling  that  it  might  be  better  to  arrive  there  after  some  of  those  cases 
had  been  determined  so  that  we  wouldn't  be  the  first  fellows  up  to  bat,  but 
somewhere  down  the  line. 
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The  wisdom  of  this  decision,  I  think,  on  Fly's  part  became  readily 
apparent  because  by  the  time  the  TVA  case  came  before  the  Supreme  Court,  it 
had  already  drawn  a  lot  of  blood  from  the  so-called  New  Deal  measures  and 
there  wasn't  that  atmosphere.   Well,  I  think  we  felt  that  we  were  going  to 
get  a  pretty  fair  and  dispassionate  hearing. 

Now  after  the  appeal  to  the  Fifth  Circuit,  we  then  went  into  the  more 
intensive  preparation  for  the  Supreme  Court.   I  must  say  the  briefs  in  the 
Ashwander  case  were  as  carefully  prepared  as  any  documents  that  one  could 
possibly  imagine.   They  were  fought  over;  they  were  argued  over  for  every 
word,  every  line.   I  hate  to  think  of  the  number  of  drafts  that  those 
briefs  went  through,  and  I,  myself,  learned  to  smoke  a  pipe  as  a  result  of 
preparing  those  briefs  because  I  couldn't  keep  my  mouth  shut.   Every  word 
was  vital  to  me,  and  every  fact  that  I  had  worked  on  had  to  be  adeauately 
reflected  in  this  brief  and  I  became  very  contentious  during  the  conferences 
we  would  have  on  the  brief  and  I  finally  decided  I  had  to  do  something  to 
learn  to  keep  my  mouth  shut,  so  I  decided  to  start  smoking  a  pipe.   Then,  in 
that  way,  I  hope  I  became  a  more  tolerable  confrere. 

In  the  Supreme  Court  itself  the  record  of  the  argument  in  that  case  and 
the  briefs  will  speak  for  themselves.   As  we  went  through  the  Circuit  Court 
of  Appeals  and  reached  the  Supreme  Court,  the  wisdom  of  tackling  this  case 
in  the  Supreme  Court  on  the  so-called  narrow  issue  theory;  namely  that  all 
the  court  had  to  decide  was  the  constitutionality  of  the  acquisition  of 
Muscle  Shoals  properties  and  the  right  of  the  government-- the  property 
clause  and  the  impact  of  the  property  clause  —  these  came  increasingly  in 
our  minds  (those  of  us  responsible  for  the  brief)  to  be  the  crucial  element 
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in  that  case.   So  we  did  very,  very  detailed  research  and  development  on  the 
cases  and  all  of  their  phases  that  had  dwelt  and  developed  the  property 
clause  of  the  Constitution.   The  combination  of  the  findings  of  fact  about 
the  Muscle  Shoals  properties  and  the  service  they  did  for  national  defense 
and  as  a  part  of  making  the  river  navigable,  and  the  materials  on  what  the 
government  could  do  in  disposing  of  public  property  became  the  real  heart 
of  that  case. 

Mr.  John  Lord  0' Brian  and  then  Solicitor  General,  later  Justice  Stanley 
Reed,  argued  the  case  before  the  Supreme  Court  and  it  was  a  masterful  argu- 
ment on  Mr.  0' Brian's  part.   The  Solicitor  General  made  an  equally  favorable 
closing  argument  and  we  felt  somewhat  confident  as  a  result  of  questions 
from  the  court  that  some  of  the  more  thought-to-be  conservative  members  of 
the  court  had  captured  from  Mr.  0' Brian's  argument  and  from  the  brief  of  the 
notion  that  they  didn't  have  to  decide  this  whole  new  question  about  the 
Tennessee  Valley  Authority,  but  all  they  really  had  to  do  was  to  decide 
this  Muscle  Shoals  question. 

Indeed,  I  think  one  of  the  questions  from  the  bench  by  Mr.  Van  Devanter-- 
Justice  Van  Devanter--and  this  was  the  old  court;  this  was  the  Justice 
Hughes  who  was  a  Chief  Justice  and  Justice  McReynolds  and  so-called  nine, 
old  men  that  President  Roosevelt  took  out  after  sometime  later.   But  to 
come  back  to  my  point,  I  think  there  was  a  question  from  the  bench  from 
Justice  Van  Devanter,  asking  whether  or  not  it  was  the  government's  conten- 
tion that  this  case  was  limited  to  the  constitutionality  of  Muscle  Shoals 
and  the  right  to  dispose  of  the  power  generated  there.   And  we  assured  him 
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that  was  the  situation  and  we  felt  that  at  least  our  major  strategy  had 
been  recognized.   Some  of  the  questions  from  the  other  judges  indicated  an 
appreciation  of  that  fact  too,  and  I  think  questions  from  the  Chief  fustice 
on  the  property  clause  indicated  that  he  was  thoroughly  familiar  and  had 
thoroughly  absorbed,  and  indeed,  he  had  gone  further  than  the  brief  had, 
as  his  opinion  later  indicated,  in  the  researches  into  the  meaning  and  full 
essence  of  the  property  clause. 

Oh,  of  course  there  were  plenty  of  hostile  questions  from  Justice 
McReynolds  who  had  a  great  time  baiting  his  old  friend  John  Lord  0' Brian 
from  the  bench  on  various  questions.   At  the  very  outset  of  the  argument, 
it  seemed  to  us  that  there  was  a  clue  because  Mr.  Johnston  opened  the  argu- 
ment by  indicating  that  this  was  a  case  of  tremendous  earth-shaking  impor- 
tance, involving  seven  states  and  vast  territory  and  I've  forgotten  how 
many  dams  he  said  would  be  built  and  the  entire  river  harnessed  for  power, 
and  the  power  flooding  the  entire  area.   And  the  Chief  Justice  interrupted 
with  a  question,  as  I  recall  it:   "Would  the  Counsel  mind  telling  us  what 
this  case  is  about?"  And  the  way  he  ordered  the  question  led  us  to  believe 
that  he  thought  that  carrying  the  case  into  this  breadth  that  the  plaintiff 
counsel  had  indicated,  his  desire  was  not  acceptable  to  the  court.   There 
are  many  other  yarns  and  anecdotes  and  stories  which  are  no  longer  fresh  in 
my  mind  that  might  be  interesting,  but  I  think  you  probably  get  it  from 
others,  or  the  records  will  speak  for  themselves. 

From  a  personal  point  of  view,  the  only  one  I  would  mention,  which  is 
kind  of  trivial  but  amusing  to  me  at  least,  was  that  I  hadn't  been  a  member 
of  the  bar  of  the  Supreme  Court.   At  this  time  the  Supreme  Court  was  like 
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Yankee  Stadium--there  were  long  lines  waiting  to  get  in  because  it  was 
front  page  news  at  that  time  and  the  TVA  case  was  front  page  news  and  had 
been  for  a  number  of  months--so  when  I  went  down  to  the  Court  that  morning, 
carrying  two  or  three  briefcases  with  all  of  the  necessary  records  that 
might  be  the  aids  that  Mr.  0' Brian  and  Justice  Reed  and  Fly  would  need  to 
have,  and  I  went  around  to  the  side  entry  to  get  in,  I  was  halted  by  the 
attendants.   And  the  chief  clerk,  whose  name  I've  forgotten  at  the  time, 
came  by  and  I  said  to  him,  "They  won't  let  me  in",  and  he  said,  "Well, 
who  are  you?"  And  I  said,  "Well,  I'm  one  of  the  fellows  on  the  brief  and 
I  must  get  in  to  be  up  close  to  those  who  are  going  to  argue  the  case," 
and  he  said,  "Well,  there  are  too  many  people  getting  in  here  who  are  on 
that  brief.   I  think  you'll  just  have  to  sit  back  with  the  crowd  and  go  in 
the  other  door,"  at  which  point  I  saw  Larry  Fly  and  called  for  help  and  he 
managed  to  get  me  inside. 

And  when  the  case  was  called,  my  crowning  triumph  was  after  Mr. 
Johnston's  argument  and  Mr.  0' Brian  got  up  to  argue.   Mr.  0' Brian  motioned 
to  me  to  come  up  and  sit  in  the  seat  he  had  vacated  at  the  counsel  table  so 
I  could  readily  assist  him  with  page  references  and  things  of  that  sort  in 
answer  to  questions.   And  sitting  there  in  a  more  or  less  cat-bird  seat,  I 
looked  over  at  the  chief  clerk  and  gave  him  a  big,  broad  smile,  and  I 
think  he  could  have  cut  my  head  off  if  he  had  had  a  long  axe.   (laughter) 
But  it  was  a  spirited  argument  in  which  three  highly  competent  craftsmen 
lived  up  to  the  best  traditions  of  constitutional  litigation  and  we  felt 
that  our  case  had  been  fully  heard  and  presented. 

There  was  a  long  delay  in  the  announcement  of  the  decision.   Larry  Fly 
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and  I  met  many  times,  and  quite  often  Mr.  John  Lord  01 Brian  came  down  from 
Buffalo  on  Monday  morning,  which  was  decision  day.   And  after  a  certain 
number  of  weeks  had  passed,  it  was  rumored  that  the  TVA  decision  might  be 
handed  down.   I  think  we  made  three  or  four  trips  in  vain,  but  finally  one 
Monday  morning  the  case  was  called  and  the  opinions  were  summarized  as  was 
the  case,  and  listening  to  Chief  Justice  Hughes  deliver  that  opinion  was 
one  of  the  great  thrills  in  my  life  because  it  was  like  watching  a  horse  go 
over  hurdles.   He  took  one  point  after  another  and  the  horse  had  to  get 
over  every  one  of  the  hurdles  for  us  to  win,   And  when  he  finally  passed 
over  the  fourth  or  fifth  hurdle  in  his  discussion,  and  we  realized  that  he 
had  more  than  captured  the  essence  of  our  entire  brief  and  that  we  really 
were  winning  the  case  eight  to  one,  it  was  a  great  thrill  indeed.   Present 
with  me  at  that  time  were  Mr.  John  Lord  0* Brian  and  Larry  Fly.   Also  in  the 
audience  was  Arthur  Morgan,  and  we  went  out  afterwards  to  the  Methodist 
Building  across  the  street  and  had  a  kind  of  a  celebration  lunch  together. 
I  think  Larry  Fly  and  I  wanted  to  go  someplace  else  where  we  might  have 
something  a  little  strong,  but  Chairman  Morgan  being  a  stimulus  and  a 
Quaker,  we  had  to  content  ourselves  with  two  plates  of  ice  cream. 

That  afternoon  one  other  little  personal  incident  which  is  trivial-- 
we  all  went  back  to  the  hotel  because  we  had  gotten  word  that  the  President 
wanted  to  see  us.   Mind  you,  he  had  been  knocked  on  the  head  (President 
Roosevelt)  on  some  of  his  previous  legislation  before  the  court,  and  this 
was  his  first  major  victory,  so  unfortunately  for  me,  I  went  downstairs 
from  the  room  to  get  a  haircut,  and  while  I  was  getting  the  haircut,  the 
call  came  from  the  White  House  to  go  over,  and  Mr.  Fly  and  Mr.  0' Brian 
didn't  know  where  I  was  and  couldn't  wait.   So  I  missed  the  opportunity  for 
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a  young  man  of  twenty-four  or  twenty-five  of  hearing  this  case  discussed 
by  President  Roosevelt  and  my  two  seniors. 


THIS  IS  THE  ORAL  HISTORY  RESEARCH  OFFICE  OF  MEMPHIS  STATE  UNIVERSITY. 
THIS  PROJECT  IS  "AN  ORAL  HISTORY  OF  THE  TENNESSEE  VALLEY  AUTHORITY". 
THE  PLACE  IS  NEW  YORK,  NEW  YORK.   THE  DATE  IS  APRIL  22,  1971,  AND  THIS  IS 
INTERVIEW  #2  WITH  DR.  HENRY  H.  FOWLER,  FORMERLY  WITH  THE  TENNESSEE  VALLEY 
AUTHORITY,  PRESENTLY  LIVING  IN  NEW  YORK  CITY.   THE  INTERVIEW  IS  BY  DR. 
CHARLES  W.  CRAWFORD,  DIRECTOR  OF  THE  MEMPHIS  STATE  UNIVERSITY  ORAL  HISTORY 
RESEARCH  OFFICE. 

DR.  CRAWFORD:         Mr.  Fowler,  you  may  go  ahead  if  you  wish. 
DR.  FOWLER:  Well,  following  the  decision  of  the  Supreme  Court  in 

the  Ashwander  case,  it  was  clear  that  there  would  be 
a  second  major  litigation  involving  the  TVA  project  proper,  in  its  emerging 
form,  involving  the  creation  of  a  nine-foot  navigable  channel  throughout 
the  entire  six  hundred  fifty  miles  of  the  Tennessee  River  involving  a  major 
flood-control  program,  not  only  using  the  high  dams  in  the  Tennessee  River, 
but  also  in  dams  of  the  Norris  Dam  variety  in  the  tributaries  to  control 
floods  in  the  Tennessee  Valley,  but  with  the  entire  system  serving  to  with- 
hold at  critical  times  from  the  entire  Mississippi  Valley  the  outflow  of  the 
Tennessee  River  system.   It  was  clear  that  the  quantities  of  electric  power 
that  would  be  generated  would  far  transcend  the  territory  that  had  been 
involved  in  the  Ashwander  case  and  that  a  further  second,  major  litigation 
would  at  some  point  be  instituted.   I,  myself,  was  borrowed  from  the  TVA 
actually  after  the  case  had  been  argued  in  the  Supreme  Court  to  work  with 


the  Securities  and  Exchange  Commission  in  preparing  another  constitutional 
case  for  litigation  in  which  a  series  of  cases  had  been  instituted,  chal- 
lenging the  constitutionality  of  the  Public  Utility  Holding  Company  Act. 
The  Securities  and  Exchange  Commission  instituted  its  own  test  case  against 
Electric  Bond  &  Share  System  and  I  was  drafted  from  the  TVA  as  a  part  of 
the  team  under  then  Robert  Jackson,  who  was  in  the  Department  of  Justice 
(later  became   Justice  Jackson)  to  help  prepare  this  case,  having  had  one 
experience  under  my  belt  with  the  Ashwander  case.   I,  by  that  fact,  became 
one  of  the  most  experienced  lawyers  in  the  government,  particularly  on 
preparing  cases  for  trial  involving  facts.   I  did  that  for  five  or  six 
months,  seeing  that  litigation  to  the  point  where  actually  we  were  able  to 
stipulate  the  facts  of  record,  in  that  case,  and  avoid  a  time-taking  trial, 
and  I  think  the  case  was  pending  in  the  lower  federal  court  in  New  York, 
the  southern  district  of  New  York.   Actually  in  the  fall  (I've  forgotten 
the  exact  date)  the  so-called  Eighteen-Company  Case  was  filed  in  which  the 
companies  in  the  Commonwealth  and  Southern  Utilities  system  and  the  Electric 
Bond  &  Share  System,  and  I  think  one  or  two  other  companies,  all  joined 
together  and  instituted  the  full-blown  test  case  of  the  entire  TVA  project 
as  it  could  be  determined  from  the  action  of  the  Congress  and  the  appropria- 
tion committees  and  the  statements  of  the  authority  at  that  time. 

I  was  then  recalled,  of  course,  naturally,  to  TVA  to  pick  up  and  carry 
on  the  previous  type  of  work  in  connection  with  this  case  and  was  actively 
involved  in  that  litigation  from  the  fall  of  1936  until  it  was  openly  decided, 
I  believe,  perhaps  in  January  of  1939.   The  counsel  in  that  case,  on  the 
other  side  were,  of  course,  headed  by  Newton  D.  Baker  who  was  one  of  the 
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more  famous  men  and  outstanding  lawyers  in  the  country.   Mr.  Stimson's 
firm,  I  believe,  in  New  York  participated,  as  did  many  upstanding  lawyers 
in  the  TVA  area--Nashville  and  Memphis  and  Birmingham,  and  all  over. 

The  preliminaries  in  that  case  were  rather  interesting  because  they 
involved  the  determination  by  Judge  Gore  to  issue  a  temporary  injunction, 
halting  the  construction  of  many,  many  projects  and  putting  the  Tennessee 
Valley  Authority—stopping  it  dead  in  its  tracks  —  despite  the  fact  that  I 
thought  we  collected  a  factual  presentation  in  the  form  of  affidavits, 
which  demonstrated  very  clearly  that  the  damage  to  the  defendants  in  halting 
the  project  would  far  outweigh  the  damage  to  the  plaintiffs  in  allowing  it 
to  continue  while  the  case  was  being  decided  for  trial.   This  issuance  of 
this  injunction  is  an  interesting  footnote  in  history  since  it  enraged 
Senator  George  Norris  and  enraged  President  Roosevelt,  and  I  think  was  just 
another  contributing  factor,  although  I  have  no  way  of  proving  this. 
But  its  reasonable  conjecture  was  another  contributing  factor  to  President 
Roosevelt's  decision  to  go  out  after  the  judiciary  whom  he  thought  were 
exceeding  their  authority,  particularly  where  a  single  federal  judge  could 
step  in  and  stop  a  project  of  that  sort  before  the  case  had  been  tried  and 
before  it  had  been  determined  on  its  merits  that  it  was  legal  or  illegal, 
but  on  the  mere  supposition  that  it  might  prove  to  be  illegal  and  unconsti- 
tutional. 

Anyway,  in  his  attack  on  the  so-called  court-packing  proposals  that 
were  sent  up,  as  I  recall  it,  seeking  to  force  the  retirement  of  judges  who 
had  exceeded  a  particular  age,  there  was  a  second  provision  —  a  rather 


' 


4 
obscure  provision—providing  that  no  law  of  the  Congress  could  be  enjoined 
on  the  ground  of  enforcement  or  execution  of  the  law  of  Congress--couldn ' t 
be  enjoined  by  the  action  of  a  single  judge—and  that  if  in  ajudging  the 
constitutionality  of  an  act  of  Congress,  a  three- judge  court  would  be  con- 
vened and  the  so-called  trial  on  the  merits  would  be  before  three  judges 
rather  than  a  single  judge.   This  had  followed  on  some  rather  determined 
and  time-taking  effort  in  the  Sixth  Circuit  to  get  Judge  Gore's  original 
injunction  reversed.   As  I  recall  it,  we  finally  succeeded  in  the  Circuit 
Court  of  Appeals  of  getting  a  reverse. 

So  we  went  back  then  for  trial  on  merits— not  for  Judge  Gore  alone, 
but  Judge  Gore  and  two  other  judges,  Judge  John  Martin  of  Memphis  and  Judge 
Florence  Allen  who  was  a  member  of  the  Circuit  Court  of  Appeals  of  the 
Sixth  Circuit.   So  that  case  was  brought  to  trial  in  Chattanooga  after,  as 
I  say,  some  fairly  extensive  preliminary  skirmishing  having  to  do  with  the 
temporary  injunction.   Like  the  other  case  in  Birmingham,  only  indeed  more 
so,  this  case  was  a  long  and  hard-fought  trial.   I  think  the  trial  lasted 
some  six  weeks,  and  to  give  you  a  view  of  the  kind  of  effort  and  energy 
that  is  involved,  I  think  I  averaged  about  one  hour's  sleep  a  night  during 
that  six-weeks  period  since  we  were  in  court  most  of  the  day,  and  then 
during  the  evening  and  the  late  morning  hours,  it  was  up  to  me  to  see  that 
everything  was  gathered  together  and  the  witnesses  were  adequately  prepared 
for  the  next  day,  or  if  the  next  day  was  going  to  be  the  opposition  witness, 
the  cross-examination  materials  were  prepared  and  deliverable  in  a  form  so 
that  Mr.  Fly  and  Bill  Fitts  and  Mr.  0' Brian,  who  were  actually  conducting 
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the  proceedings  in  the  courtroom,  could  have  adequate  auxiliary  materials 
on  which  to  carry  on  their  responsibilities.   So  I  didn't  get  much  sleep 
during  that  six  weeks  and  was  rather  exhausted  as  a  result. 

There  were  several  spectacular  events  during  that  trial.   One,  of  course, 
was  the  fact  that  a  great  feud  had  broken  out  between  Chairman  Arthur  Morgan 
and  Director  Lilienthal,  and  we  never  knew  when  this  feud  was  going  to  erupt 
and  cut  across  the  conduct  of  the  trial  because  one  of  Chairman  Morgan's 
targets  was  the  legal  staff  of  the  Tennessee  Valley  Authority.   And  some  of 
his  unkind  attacks  on  the  staff  made  it  a  little  unpleasant  to  conduct,  to 
say  the  least,  a  trial  with  these  kinds  of  statements  overhanging  which 
showed,  at  the  minimum,  a  division  in  the  ranks  of  the  directors. 

The  second  aspect  of  the  trial  that  was  interesting  in  the  light  of 
later  history  was  the  presence  of  Wendell  Wilkie  who  was  then  chairman  of 
the  Commonwealth  6c  Southern  Company  and  who  actually  was  in  the  courtroom 
a  good  deal  of  the  time  and  appeared  as  a  witness  before  the  plaintiffs. 
Mr.  Wilkie's  testimony  was  along  lines  that  we  anticipated.   It  didn't  do 
us  much  damage  as  far  as  we  could  tell,  and  we  rather  thought  that  he  was 
holding  back  a  good  deal  of  his  fire  power  so  that  he  could  unleash  it  on 
cross-examination,  because  when  a  witness  is  answering  a  question  on  cross- 
examination,  he  can  take  far  greater  liberties  than  he  can  when  he's 
answering  on  direct  examination,  a  question  of  his  own  counsel.   I  had  done 
I  can't  tell  you  the  man-days  and  man-hours  of  preparing  materials  of  a 
wide  variety  of  sorts  to  assist  Mr.  Fly  in  the  cross-examination  of  Wendell 
Wilkie,  but  anyway  it  was  books  and  papers  and  whatnot  that  Larry  Fly's  two, 
long  arms  could  hardly  surround. 
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And  came  the  moment  when  Wilkie  completed  his  testimony  and  Mr.  Fly 
picked  up  all  the  books  and  papers  and  walked  over  to  the  podium  where  he 
would  begin  the  examination.   Mr.  01 Brian  and  Bill  Fitts  and  several  of  us 
all  had  kind  of  the  same  hunch,  and  I  still  don't  know  what  Larry  Fly's 
instincts  were  at  the  time,  but  as  he  picked  these  books  and  papers  up  and 
went  over  to  the  stand,  I  believe  he  came  back  and  we  all  whispered  to  him, 
"You  don't  need  to  cross-examine  Wilkie."  And  so  he  walked  back  over  to 
the  stand  as  though  he  was  going  to  begin  about  a  three-day  cross-examination, 
and  he  looked  up  at  the  court  and  the  three  judges  sitting  up  there  and  he 
said,  "Your  honors,  please,  there  will  be  no  cross-examination,"  at  which 
point  Wilkie  looked  completely  outraged  and  upset.   He  said,  "Well,  I'm 
sorry."   (laughter) 

So  this  was  a  very  hard-fought,  like  the  other,  and  very  intensively 
prepared  trial,  which  covered  not  only  the  technical  ground  which  we 
covered  in  the  previous  case,  but  a  good  deal  of  supplementary  ground, 
particularly  involving  the  capability  of  the  entire  Tennessee  Valley  Authority 
system  of  dams  and  reservoirs  to  contribute  substantially  to  flood  control 
prevention  work  in  the  Mississippi  Valley. 

The  aspects  of  navigation  and  the  impact  on  commerce  of  the  six 
hundred  fifty-mile  project,  of  course,  were  fully  developed.   The  flood 
prevention  in  the  Tennessee  Valley  itself,  which  had  been  to  some  extent 
developed  in  a  previous  case,  but  the  new,  or  feature  in  this  case,  as  I 
recall  it,  was  the  contributions  of  the  project  as  a  whole  to  the  flood- 
control  system  of  the  Mississippi  Valley,  which  involved  a  lot  of  new  tes- 
timony from  the  engineers  responsible  for  the  Mississippi  River  system, 
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showing  how  the  holding  off  of  the  waters  in  the  Tennessee  River  would 
supplement  the  levy  system  and  make  a  very  crucial  contribution  to  it  at 
times  when  the  levy  system  might  be  threatened  to  be  ineffective,  and  would 
collapse . 

During  the  course  of  this  trial  we  also  developed  a  new  group  of  facts 
which  had  to  do  with  the  nature  of  the  franchises  granted  by  state  and  local 
authorities  to  the  power  companies.   We  made  a  very  elaborate  record  of  what 
these  franchises  actually  contemplated  because  some  of  us  thought  (and  I 
was  one  of  those  who  felt  that  this  might  be  important,  so  I  remember  it 
more  vividly  than  most)  this  might  be  important  in  a  procedural  question  of 
determining  whether  or  not  the  power  companies  had  the  standing  to  sue  or 
had  the  right  procedurally,  to  stop  the  federal  government  from  competing 
with  their  activities  under  their  franchises  with  transmission  lines  and 
contracts  and  all  the  elements  of  the  dams  and  all  the  elements  that  went 
into  the  integrated  TVA  power  system.   This  aspect  of  the  case  did  not 
feature  very  largely  in  the  trial  itself. 

The  trial  focused  mainly  on  our  efforts  to  prove  a  substantial  relation- 
ship between  the  Tennessee  Valley  River  dam  project  and  the  power  project 
as  a  whole,  and  the  commerce  of  the  country,  the  national  defense  of  the 
country,  and  the  property  clause  flood-control  feature. 

The  national  defense  part  of  the  case,  I  believe,  was  also  further 
developed  because  the  availability  of  this  vast  block  of  power  and  the 
industrial  development  that  was  anticipated  would  flow  from  it,  particularly 
in  the  electro-metallurgical  field,  was  thought  to  be  such  a  substantial 
addition  to  the  industrial  mobilization  base  of  the  United  States  as  to  be 
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worthy  of  further  development  in  that  case.   Although  I  was  the  one  who  was 
primarily  concerned  with  building  up  the  defense  value  of  the  power  system 
and  the  dams,  none  of  us  anticipated  that  the  Tennessee  Valley  Authority 
would  play  the  role  that  it  played  in  the  atomic  weapons  program  which 
developed  in  World  War  II  and  subsequently  in  connection  with  the  Oak  Ridge 
and  related  installations.   We  knew,  we  argued,  we  contended  and  we  developed 
facts  that  went  to  prove  that  the  existence  of  this  project  would  make  the 
country  stronger  in  an  industrial  sense  to  carry  on  the  kind  of  conflict 
that  was  being  anticipated;  but  none  of  us,  of  course,  had  the  slightest 
clue  as  to  how  truly  vital  that  one  aspect  of  the  authority's  work  would 
ultimately  be. 

As  the  record  will  show,  we  succeeded  in  the  lower  court  by  a  vote  of 
two  to  one,  Judge  Gore  dissenting  as  usual.   We  got  excellent  findings  of 
fact  on  the  substantive  relationship  of  the  project,  to  the  so-called 
granted  powers  under  the  Constitution,  and  we  got  the  underlying  findings 
about  the  limited  nature  of  the  franchise  rights  that  were  granted  to  power 
companies,  and  as  we  began  to  brief  the  case  for  final  argument  in  the 
trial  court,  we  began  (particularly  Mel  Siegal  and  I,  and  others  came  along-- 
Herb  Marks  and  Bessie  Margolin)  to  attach  greater  importance  to  this  pro- 
cedural question  as  to  whether  they  did  have  the  standing  to  stop  a  project 
in  view  of  the  limited  nature  of  their  franchise  rights. 

However,  the  case  was  decided  on  the  substantive  ground  in  the  trial 
court;  but  when  we  got  to  the  Supreme  Court  and  briefed  it  there,  this  argu- 
ment had  come  to  be  a  very  important  part  of  the  case,  and  I  think,  although 
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it  took  third  position  in  the  brief  and  we  made  the  substantive  arguments 
first.   That  was  where  the  court  ultimately  went  off  and,  in  effect,  the 
substantive  constitutionality  of  the  Tennessee  Valley,  you  might  say,  was 
never  determined  by  the  Supreme  Court  in  the  fundamental  sense  of  the  word, 
but  at  least  as  a  practical  matter  it  was  determined  because  the  power  com- 
panies were  judged  not  to  have  the  standing  to  sue.   There  is  a  great  deal 
more  than  one  could  say,  and  I  wish  I  did  have  a  chance  to  refresh  my 
recollection  on  all  the  little  interesting  human  elements  that  went  into 
the  conduct  of  this  litigation. 

And  I  might  say  that  during  the  course  of  all  this  I  was  fortunate  to 
encounter  a  very  attractive,  young  lady  working  for  the  Tennessee  Valley 
Authority  named  Trudy  Pamela  Hathcoat,  and  we  courted  during  the  period  of 
trial  in  Chattanooga  and  the  months  thereafter;  and  we  finally  were  wed  in 
October,  1938.   So  my  concluding  year  up  to  September,  1939  with  the 
Tennessee  Valley  Authority,  was  the  first  year  of  our  married  life.   She 
worked  in  the  Land  Planning  Housing  Division  under  the  general  direction 
of  Earl  Draper  and  worked  immediately  for  the  great  architectural  genius 
whose  handiwork  is  evident  in  many  of  the  TVA  dams,  Roland  Wank.   Following 
and,  of  course,  during  this  period  of  time  we  were  all  very  muchly  concerned 
and  involved  with  the  congressional  investigation  of  TVA  which  resulted 
from  the  charges  made  by  Dr.  Arthur  Morgan  against  Mr.  Lilienthal  and 
various  others,  including  the  legal  division.   Those  charges  were  fully  and 
completely  aired  during  the  very  hot  summer.   I  think  it  was  the  summer  of 
1938--'37  or  '38.   Well,  I  guess  it  would  be  '38  because  my  father  died  in 
1938  and  I  had  to  be  hauled  back  . . . 
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DR.  CRAWFORD:         Did  it  start  at  one  time,  and  then  the  hearing  come 

after  that? 

DR.  FOWLER:  I  think  the  main  hearings  came  in  the  summer  of  1938, 

although  the  investigation  perhaps  was  initiated  in 
< 
1937;  but  that  was  overhanging  and  involved  much  diversion  of  energy  and 

effort  at  that  time  in  the  various  elements  of  hearings  and  testimony  that 

were  involved.   I  also  took  a  very  active  interest  insofar  as  time  and 

schedule  permitted  in  the  regional  planning  work  that  was  being  done  under 

response  to  Section  22,  I  believe  it  was,  of  the  act,  under  the  direction 

of  Earl  Draper  and  the  very  excellent  group  of  economists  and  the  regional 

authorities  that  had  been  gathered  under  him.   That  was  kind  of  icing  on 

the  cake  as  far  as  I  was  concerned. 

I  was  initially  attracted  to  TVA  because  I  thought  the  opportunities 
for  regional  development  of  a  region  with  tremendous  potential  —  the  Southeast 
of  the  United  States—and  the  utilization  of  federal  money  and  the  powers 
as  embodied  in  the  TVA  Act  represented  a  great  breakthrough  in  that  regard. 
So  I  took  a  good  deal  of  satisfaction  in  the  little  bits  and  pieces  of  con- 
tributions I  could  make  to  getting  out  the  various  reports  such  as  Mr. 
Aldridge's  famous  report  on  the  inter-territorial  freight-rate  discrimination 
and  town  planning  and  other  connections  with  Norris  in  the  incorporation; 
I  think  I  worked  long  and  hard  on  the  plans  for  the  incorporation  of  the 
town  of  Norris,  and  so  on. 

I  was  promoted  to  be  Assistant  General  Counsel  in  the  summer  of  1939, 
following  about  three  or  four  months  assignment  after  the  case  was  determined, 
to  Memphis  where  I  worked  out  a  long,  detailed  contract  involving  the  acqui- 
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sition  by  TVA  and  the  city  of  Memphis  of  the  properties  of  the  Memphis  Power 
and  Light  Company.   Then  in  the  summer  of  1939  I  was  appointed  Assistant 
General  Counsel  to  be  in  charge  of  all  the  expanding  condemnation  work 
which  was  going  on;  but  before  I  could  take  that  assignment  on,  I  was  en- 
listed again--this  time  from  Mr.  Corcoran,  operating  in  the  White  House,  to 
ask  if  I  would  go  and  see  Senator  LaFollette,  who  was  Chairman  of  the  Senate 
Civil  Liberties  Committee.   Senator  LaFollette  asked  me  if  I  would  undertake 
the  latter  stages  of  the  work  of  that  committee  —  the  concluding  investiga- 
tion—which he  wanted  to  conclude  and  finish,  and  he  asked  me  if  I  would 
take  over  the  chief  counsel's  role.   And  with  very  mixed  emotions  because 
I  had  become  devoted  to  TVA  and  the  TVA  people  and  personnel  and  to  the 
area,  but  since  I  had  viewed  this  as  a  temporary  assignment,  largely  con- 
nected with  the  constitutional  litigation  and  the  constitutional  litigation 
was  over,  I  agreed  and  accepted  the  invitation  from  Senator  LaFollette  and 
as  a  special  assistant  to  the  Attorney  General  in  the  Department  of  Justice. 
I  was  detailed  then  in  September,  1939,  to  work  with  that  committee. 
DR   CRAWFORD:         What  year,  sir? 
DR.  FOWLER:  1939.   Well,  I  think  that  concludes  just  a  kind  of 

general  summary  of  my  own  personal  activities  and 
highly  personal  observations  which,  I  again  repeat,  are  without  benefit  of 
having  reviewed  the  records  or  the  books  or  files,  and  therefore  are  based 
on  a  unrefreshed  and  rather  spontaneous  recollection,  since  I  didn't  prepare 
for  this  interview  this  morning  except  to  be  here  when  you  arrived. 
DR.  CRAWFORD:         It  is  understood  this  is  a  record  from  memory. 

Before  closing  this,  if  you  have  a  few  more  minutes, 
Mr.  Fowler,  I  think  it  would  be  well  for  the  biographical  part  of  this 


12 
record  to  sum  up  a  bit  what  you  have  done  since  leaving  TVA  so  that  this 
will  be  included  with  the  other  information  about  you. 
DR.  FOWLER:  Well,  having  completed  my  work  with  Senator  LaFollette 

which  was  hearings  on  the  West  Coast  and  then  pre- 
paring the  final  reports  of  the  committee,  sometime  in  very  late  1940  I 
accepted  the  invitation  of  the  Chairman  of  the  Federal  Power  Commission 
and  the  Chief  Counsel  of  the  Federal  Power  Commission  to  be  a  special 
counsel  to  the  commission;  and  in  that  capacity  to  serve  as  special  counsel 
to  a  three-man  committee--The  Chairman  of  the  Commission,  Assistant  Secretary 
of  State  Adolph  Burley,  and  the  Chairman  of  the  Corps  of  Engineers—who 
were  commissioned  by  President  Roosevelt  to  see  if  the  federal  government 
couldn't  finally  push  across  the  long-studied  St.  Lawrence  Waterway  project. 
And  I  worked  as  special  counsel,  negotiating  agreements  with  Canada  and  with 
the  State  of  New  York  and  preparing  the  legislation  which  embodied  the 
final  developments  of  the  St.  Lawrence  Waterway  project  until  the  summer 
of  1941. 

In  the  late  summer  of  1941,  with  the  clouds  of  war  clearly  gathering, 
the  President  decided  that  it  was  too  late  in  view  of  the  other  conflicting 
requirements  and  calls  on  our  resources  to  try  and  complete  the  St.  Lawrence 
Waterway  project.   The  legislation  had  gotten  partially  through  the  Congress, 
but  it  was  arrested  at  that  state  and  I  accepted  an  invitation  from  Mr. 
John  Lord  0* Brian,  the  man  who  I  had  come  to  admire  and  respect  so  much  in 
connection  with  the  TVA  constitutional  litigation.   He,  in  the  meantime,  had 
become  General  Counsel  of  the  Office  of  Production  Management,  which  was  the 
mobilization  agency  set  up  prior  to  Pearl  Harbor,  and  Mr.  0' Brian  asked  me 
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if  I  would  become  an  Assistant  General  Counsel,  one  of  his  assistants  in 
the  Office  of  Production  Management.   And,  therefore,  in  September  of  1941 
I  took  on  that  responsibility  and  then  took  similar  posts  when  the  Office 
of  Production  Management  became  the  War  Production  Board.  So  I  remained 
as  Assistant  General  Counsel  of  the  War  Production  Board,  engaged  in  all 
the  legal  aspects  of  our  mobilization  effort  until  early  1944--February , 
1944--when  I  went  to  London  as  an  economic  advisor  to  the  Mission  for 
Economic  Affairs,  which  was,  you  might  say,  the  London  office  of  the 
Combined  Boards.   The  Combined  Boards  were  the  boards  dealing  with  production 
and  raw  materials,  and  petroleum  and  food,  set  up  by  United  Kingdom  Canada 
and  the  United  States  to  synchronize  and  consolidate  our  joint  efforts  in 
the  production  and  supply  effort  of  the  war.   I  was  there  in  London  with  the 
London  office  of  these  Combined  Boards,  so  to  speak,  Lend-Lease  administra- 
tion as  well  as  the  War  Production  Board  and  other  of  the  war  agencies- 
Federal  Petroleum  Board  and  so  on.   Then  London  for  six  months. 

I  came  back  to  the  War  Production  Board  and  then  Mr.  Crowley,  the 
administrator  of  the  Foreign  Economic  Administration,  asked  for  my  services. 
I  had  tried  to  get  in  the  military  service  while  I  was  in  London  so  I 
wouldn't  be  caught  with  a  desk  job,  necessarily,  on  this  side  of  the  water, 
but  due  to  very  defective  eyesight  (which  I  had  had  kind  of  220  vision  in 
both  eyes  since  early  youth),  I  got  the  indirect  word  after  my  application 
was  under  consideration  from  the  admiral  in  charge  of  personnel  of  the  Navy 
that  I  would  serve  my  country  better  by  continuing  my  work  in  London.   I 
gave  up  on  that  score,  came  back  and  worked,  as  I  say,  with  Mr,  Crowley  in 
preparing  the  reorganization  of  the  work  of  the  FEA  to  deal  with  the  handling 
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of  the  economies  of  Germany  and  Japan  and  in  the  post-war  period. 

When  the  war  was  over  I  was  in  the  process  of  leading  a  mission  to 
Berlin  to  work  with  supply  of  the  plans  that  had  been  prepared.   I  stayed 
in  Berlin  and  was  negotiating  a  trip  to  Moscow  in  August  and  September, 
1945,  and  then  came  back  with  everything  being  over  and  to  resume,  after  a 
long  interruption  (much  longer  than  I  anticipated)  my  private  practice  of 
law  in  Washington.   I  set  up  my  own  firm  in  Washington  which  became  Fowler, 
Levahals  and  Simonton,  with  some  associates  that  I  had  gotten  to  know  in 
the  work  with  the  General  Counsel's  office  of  the  War  Production  Board, 
practiced  law--corporate  administrative  law  practice  of  the  type  I  had 
originally  learned  at  Covington  and  Burling,  with  some  very  good  corporate 
clients,  and  enjoyed  that  work  very  much. 

I  was  in  a  sense  drafted  again  in  1951  by  a  former  colleague  on  the 
War  Production  Board,  Manley  Fleishman,  who  had  become  the  Director  of 
Defense  Production  Administration  and  the  National  Production  Authority  in 
the  mobilization  work  in  connection  with  the  Korean  War  and  indeed  the  remo- 
bilization  of  our  whole  structure  at  that  time  in  view  of  the  needs  to 
develop  supporting  forces  for  NATO  and  so  forth.   At  the  request  of  Mr. 
Fleishman  and  Secretary  of  Commerce  Charles  Sawyer,  I  undertook  to  be 
Deputy  Administrator  of  the  National  Production  Authority,  and  then  succeeded 
Mr.  Fleishman  as  Administrator  of  the  NPA,  which  was  the  equivalent  to  the 
War  Production  Board,  and  then  the  Defense  Production  Administration. 

Then  finally  in  the  late  summer  of  1952,  I  accepted  the  nomination  of 
President  Truman  to  be  a  member  of  his  Cabinet  and  Director  of  the  Office  of 
Defense  Mobilization,  a  member  of  the  National  Security  Council,  which  that 
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office  entailed,  and  served  in  that  capacity  until  January  20,  1953,  leaving 
office  with  President  Truman.   I  then  resumed  the  practice  of  law  with  my 
firm  in  Washington  and  continued  until  1961,  when  at  the  request  of  Secretary 
of  the  Treasury  Douglas  Dillon  and  President  John  F,  Kennedy,  I  took  the 
position  of  Under-Secretary  of  the  Treasury,  and  occupied  that  post  until 
resignation.   I  had  intended  to  stay  only  two  years,  but  I  got  caught  in 
the  very,  I  thought,  important  and  vital  work  of  getting  the  economy  moving 
again  through  tax  policy  involving  the  Revenue  Act  of  1962  and  the  Revenue 
Act  of  1964.   When  that  was  finally  passed  and  became  law,  I  went  back  to 
private  practice.   In  the  meantime  President  Johnson  had  succeeded  to  that 
office  after  the  assassination  of  President  Kennedy,  and  President  Johnson 
assured  me  he  would  leave  me  alone,  but  after  about  eleven  months  I  was 
called  back  to  be  Secretary  of  the  Treasury  and  took  that  office  on  April 
1,  1965,  and  served  then  as  Secretary  of  the  Treasury  until  very  late  in 
the  year  1968,  when  the  President  took  my  resignation  a  month  early  so  that 
I  could  began  the  year  as  a  general  partner  in  the  investment  banking  firm 
of  Goldman,  Sachs  and  Company,  where  I'm  now  located. 
DR.  CRAWFORD:         Thank  you  sir. 
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